Two Recent Court of Appeals’ Cases Dealing With Cellular Towers
By Katherine Zalantis'
Chambers v. Old Stone Hill,.1 N.Y. 3d 424, 806 N.E.2d 979, 774 N.Y.S.2d 866 (2004).

In a case of first impression, the Court of Appeals in Chambers v. Old Stone Hill}?
established that the Telecommunications Act of 1996° does not trump the rights of private
landowners to enforce restrictive covenants. At issue was the construction of a wireless
telecommunications facility consisting of a 120-foot monopole (along with a 660-square-foot
two-story equipment building and commercial parking lot) (the “Facility”) in the middle of a
rural section of the Town of Pound Ridge, New York surrounded by single family homes. The
Supreme Court determined,® as affirmed by the Appellate Division,’ that the restrictive covenant
at issue prohibited the Facility’s construction. And in a six to one decision, the Court of Appeals
affirmed both lower court decisions.’ ’

Factual Background -
The Facility was constructed on defendant-developer Old Stone Hill’s land, which land

was burdened by a covenant restricting use of the property to single family homes. Plaintiffs are
landowners and homeowners whose property is benefited by the restrictive covenant. Old Stone
Hill subdivided and developed a larger parcel for single family residential use and actually sold
one parcel of land to two of the Plaintiffs (the Chambers). Thereafter, Old Stone Hill abandoned
the development of single family homes and entered into a lease with defendant Verizon to place
the Facility in close proximity to Plaintiffs’ homes.

Restrictive Covenant
The restrictive covenant provided that grantee shall:

not erect or permit upon any portion of the said premises any
building except detached residential dwelling houses each for

occupancy and use of one family . . . excepting, however, the
garages or other private buildings used in connection with such
occupancy . . . .

And further specifically prohibited any commercial enterprises as it barred:
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any trade or business whatsoever, or any boarding house, vacation -
resort, hospital or convalescence home, restaurant, or any
establishment for the sale or consumption of liquor, or for any
other purpose which might be characterized or deemed by other
residents of the locality to be a nuisance. :

Verizon’s Application Before the Town Board

In assessing Verizon’s application to construct the Facility, the Town Board of the Town
of Pound Ridge considered various sites, including the Old Stone Hill’s parcel of land, as well as
land owned by the Town’s Department of Public Works. The Town ultimately approved the
Facility’s construction on Old Stone Hill’s land finding that this site was the most likely to result
ina “single site solution” for wireless service in the Town. :

Procedural History :

But before the issuance of any permit to Verizon (including, both the special permit and
the building permit), Plaintiffs commenced an action against the defendants Old Stone Hill and
Verizon to enforce the restrictive covenant.” In addition, once the special permit was issued,
Chambers (and two other plaintiffs) commenced a separate Article 78 proceeding against the
Town of Pound Ridge seeking to overturn the Town Board’s decision granting Verizon the
special permit.s

In the restrictive covenant action, the Court found that Plaintiffs’ lands were benefited by
the restrictive covenant and that the restrictive covenant clearly prohibited the Facility. The
Court found that Defendants were put on notice in this action as well as in the Article 78
proceeding, that Plaintiffs were seeking to prohibit the Facility, but Defendants nonetheless,
proceeded “at their own peril” and constructed the Facility while the action was pending. Noting
that the action was commenced before any permits were issued, the Court found the Plaintiffs
were not guilty of laches. Further, the Court found that Defendants’ actions were committed
with knowledge that they were acting in violation of the restrictive covenant, and the Court ruled
that Defendants’ position “does not appeal to the equitable conscience.” Finally, the Court held
that the Facility had a potential impact on the value of the Plaintiffs’ property and therefore the
restrictive covenant was of sufficient benefit to the Plaintiffs to avoid extinguishing the
restrictive covenant under RPAPL § 1951. Thus, the Supreme Court issued a permanent
injunction against the violation of the restrictive covenant and ordered the Facility’s removal.

In a companion decision issued that same day, however, the Supreme Court denied the
Article 78 pe’(ition.9 The Court ruled that the Town Board’s decision was not arbitrary and
capricious in approving the special permit and that the decision had a rational basis. No appeal
was taken from this determination. v

The Defendants appealed from the Supreme Court’s decision ordering the Facility’s
removal. Although the Defendants abandoned many of the arguments made before the Supreme
Court, they raised for the first time on appeal to the Appellate Division Second Department, that
the restrictive covenant’s enforcement violates the Telecommunications Act of 1996'° (“TCA”).

.7 Chambers v. Old Stone Hill Road Assoc. (Sup. Ct., Westchester Co., Index No. 00-044475, Cowhey, J.,
November 14, 2001). :

8 Sorkin v. Simkins (Sup. Ct., Westchester Co., Index No. 7498/00, Cowhey, J. November 14, 2001).
°Id.
1947 USC § 151 et seq.
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But in upholding the Supreme Court’s decision, the Second Department concluded that the TCA
did not “expressly or impliedly preempt” private citizens from enforcing restrictive covenants._”
Defendants sought leave to appeal from the Court of Appeals, which the Court granted. 2

Court of Appeals’ Decision ' -
The Court of Appeals considered this matter of first impression — whether the TCA

preempted Plaintiffs from enforcing the restrictive covenant — and in so doing, explained and
reaffirmed two of its previous decisions. The restrictive covenant’s intent was to preserve the
neighborhood’s residential character, which the Court of Appeals .ruled was a reasonable
limitation. In upholding the restrictive covenant, the Court rejected Defendants’ two challenges

to its enforcement: (i) that the restrictive covenant offends public policy and therefore, -

Plaintiffs’ contractual rights should yield to public policy; and (ii) that the restrictive covenant
should be extinguished under Real Property Actions and Proceedings Law (“RPAPL”) § 1951.

Public Policy: the TCA

The Defendants argued that the enforcement of the restrictive covenant was tantamount
to a prohibition of service in violation of the TCA, because enforcement of the restrictive
covenant would eliminate the only wireless site in the Town. The TCA provides that a state’s or
local government’s regulation “shall not prohibit or have the effect of prohibiting the provision
of personal wireless services.”'®> Defendants claimed that enforcing the restrictive covenant
would effectively prohibit wireless service in the Town of Pound Ridge.

The Court of Appeals explained that the Town Board’s finding that Old Stone Hill’s site
“might be the best single site solution”'* did not mean that Old Stone Hill’s site was the only site
capable of providing wireless coverage in Pound Ridge. Even though Old Stone Hill’s site may
have had the best chance of being the only site necessary to meet the telecommunication needs of
Pound Ridge and another site may have required additional antennas, citing Sitetech Group Ld.
V. Board of Zoning Appeals of the Town of Brookhaven," the Court ruled that Old Stone Hill’s
site was not the only site in Pound Ridge that could accommodate a wireless facility. In Sitetech,
the United States District Court, Eastern District of New York upheld a zoning board’s denial of
a special use permit on the grounds that there were alternate sites even though the alternate sites
would not have completely closed the gaps and would have required the erection of additional
antennas. The Court of Appeals also noted that the Town itself conceded that there were
alternate sites and that during the review process, Verizon was alternatively considering and
applied for another site (on land owned by the Town). Thus, the Court held that Plaintiff's
contractual right (the restrictive covenant) “in no way denies wireless telecommunications
services in the Town of Pound Ridge.”'®

"' Chambers v. Old Stone Hill Road Associates, 303 A.D.2d 536, 538, 757 N.Y.S.2d 70, 71 (2d Dep’t
2003).

' Chambers v. Old Stone Hill Road Associates, 100 N.Y.2d 506, 795 N.E.2d 38, 763 N.Y.S.2d 812 (2003).
1 47 USC § 332(c)(7)B)()).

" Chambers v. Old Stone Hill, 1 N.Y.3d 424, 806 N.E.2d 979, 74 N.Y.S.2d 866, 869 (2004).

'* 140 F. Supp.2d 255 (E.D.N.Y. 2001)

16 Chambers at 869.
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